misleading. This ruling should extend to all such surcharges imposed by telecommunications
carriers. NASUCA has identified here several surcharges that violate the TTB Order; NASUCA

is certain that there are numerous other carriers’ surcharges that also should be forbidden.

There is no doubt that companies engaging in these billing strategies will assert that
Commission action prohibiting such surcharges is an unconstitutional infringement on the
carriers’ First Amendment right of free speech. The Commission should not be swayed by such

arguments.

1. By Prohibiting Such Carrier Surcharges, the Commission Is Not
Regulating Carrier “Speech,” But Rather Carrier “Conduct.”

In his lengthy dissent to the TIB Order, then-Commissioner Furchtgott-Roth noted his
First Amendment concerns with the majority’s decisions regulating the content of carrier
surcharges recovering costs associated with federal regulatory programs and requirements (e.g.,

185 These concerns focused on the “standardized

universal service, local number portability).
labeling” regulations adopted by the Commission and were based on Commissioner Furchtgott-
Roth’s belief that the Commission’s regulations “involve censorship of speech integrally related
to a political dispute over social policy and taxation,”"®® Ultimately, Commissioner Furchtgott-

Roth concluded that the Commission’s “standardized labeling” regulations likely would not pass

muster under the four-part analysis under which regulation of commercial speech is assessed.'®’

NASUCA is not, however, petitioning the Commission to regulate the content of the

165 r1R Order, “Dissenting Statement of Commissioner Harold Furchtgott-Roth,” “Furchtgott-
Roth Dissent™} at 88-101.

'7d. at 88.

Y714, at 90-97; see also TIB Order, Y 62, tn. 174, citing Central Hudson Gas & Electric Corp. v.
Public Service Commission, 447 U.S. 557, 563-564 (1980).
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information carriers provide in association with telecommunications-related surcharges. Rather,
NASUCA is petitioning the Commission to regulate the conduct of carriers. NASUCA is asking
the Commission to prohibit carriers’ unreasonable, misleading and deceptive conduct — namely
their efforts to maintain ostensibly low monthly and per-minute rates for the telecommunications
services provided, while at the same time recovering (or over-recovering) ordinary operating

costs through a welter of surcharges that may be totally unrelated to government action.

The purpose of the carriers’ surcharges is clear: The surcharges allow carriers to tout low
monthly and per minute rates for telecommunications service while they protect their bottom line

or enhance their profits by means of line items, surcharges and fees.

As Commissioner Furchtgott-Roth noted, the Commission can regulate conduct directly,
and more easily, than speech.'®  The proliferation of hidden line items, surcharges and fees
among carriers warrants immediate regulatory intervention by the Commission in order to ensure
that consumers know what they’re paying for and how much they’re going to pay. If the
Commission does not prohibit this practice among carriers, consumers are certain to see more
and more surcharges, fees, assessments and charges appearing on their monthly telephone bills.
And the Commission is certain to hear from those consumers — and their Congressional

representatives.

2. Even If Prohibiting the Offending Charges Constitutes Regulation of
Commercial Speech, Such Regulation Is Not Unconstitutional.

Even if Commission action prohibiting the offending charges is deemed to constitute

' Furchtgott-Roth Dissent at 97, citing 44 Liquormart v. Rhode Island, 517 U.S. 484, 507,512
& 520 (1996).
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regulation of commercial speech — as opposed to conduct — such regulation is not an
unconstitutional violation of the carriers’ First Amendment rights. As the Commission has

previously noted, “[c]Jommercial speech that is misleading is not protected speech and may be

prohibited.'®®

As discussed above, the monthly surcharges being imposed by IXCs and wireless
carriers, regardless of how they are named and regardless of what disclaimers accompany them
on customers’ phone bills, are inherently misleading or deceptive. Prohibiting the surcharges is
consistent with Supreme Court rulings addressing federal agencies’ power to regulate, even

prohibit, commercial speech that is misleading.

E. The Commission Should Declare that Carriers May Not Impose Surcharges,
Line Items or Fees on Customers Unless Such Charges Are Mandated by
Federal, State or Local Law.

By this Petition, NASUCA is not seeking to overturn the Commission’s decision
allowing carriers to recover certain specific costs or assessments mandated by regulatory action
by means of line item charges. Instead, NASUCA is seeking a ruling declaring that carriers are
prohibited from imposing any line item charges unless those charges -- and their line-item
recovery - are specifically mandated by federal, state or local regulatory action.'” Carriers

should be able to recover contributions to state universal service funds, 911/E911 systems, TRS

"TIB Order, § 60, citing Central Hudson Gas & Electric Corp. v. Public Service Commission,

447 U.S. 557, 563-64 (1980).

"MOf course, if the federal, state or local law prohibits recovery of the particular cost by means
of line item charges, then carriers could not, by virtue of the Commission’s declaratory ruling,
nonetheless impose such charges in violation of the law. For example, Georgia law prohibits
recovery of carrier contributions to the state universal service fund through separate surcharges.
See O.C.G.A. §46-5-167(h).
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costs, etc., via specific line item charges, but only if they are expressly mandated by the

Commission or by state or local government.

Moreover, those charges should match the assessment imposed by regulatory action, as is
the case with the federal universal service surcharges. In no event should carriers be allowed to
recover ordinary operating costs — including participating in and complying with the regulatory
process, payment of real or personal property taxes, administrative costs of compliance with the
law, access costs, etc. — by means of surcharges, line items or fees. Carriers should be allowed to
recover their costs “in any lawful manner;” however, use of line items, surcharges and separate

fees should be prohibited unless specifically mandated by a regulatory body.'”

By virtue of
such a ruling, consumers will be able to shop among carriers for the lowest rates, making
“apples-to-apples™ comparisons, knowing that the only additional charges that they are going to

pay for service, are those charges that every other carrier is required to impose.

Furthermore, the Commission should bear in mind that carriers will not be harmed if the
Commission prohibits their use of line item charges or fees to recover their purported costs of
compliance with various federal or state regulatory programs. Carriers will not be harmed
because prohibiting them from recovering regulatory compliance costs through monthly
surcharges does not prevent them from recovering those costs. Nor will individual carriers be
placed at a competitive disadvantage by adoption of NASUCA’s request. All carriers will be
limited to imposing only those line item charges or fees mandated by government action.

Similarly all carriers will be required to impose exactly the same surcharges.

7' As a practical matter, this would mean that most carriers would recover their costs through
the monthly and usage charges for the telecommunications services offered.
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Regulatory compliance costs are valid costs of doing business and the carriers are entitled
to recover their operating costs from customers. All NASUCA is advocating is that the carriers
recover their regulatory compliance costs in their rates for the telecommunications services
provided, just like any business recovers its costs in the price of its services or commodities,
rather than through mysterious surcharges. Telecommunications carriers should not be allowed
to continue to recover such costs through hidden fees and charges that are misleadingly labeled

or described, and which bear no clear, rational relationship to the carriers’ actual costs.

More importantly, in considering its response to NASUCA’s Petition, the Commission
should bear in mind precisely who the telecommunications laws are intended to benefit: the
consumer. Unlike carriers, consumers are harmed if the Commission fails to act in the manner
urged by NASUCA. If carriers’ current practices are allowed to continue, consumers will
continue to be frustrated and confused by the welter of surcharges, fees and taxes that appear on
their monthly telephone bills. Consumers will continue to be confused and frustrated in their
efforts to ascertain what those charges, fees and taxes are for, and whether they bear any
relationship to the costs purportedly recovered by such line item charges. Consumers will
continue to be misled about the true cost of the telecommunications services provided.
Moreover, consumers will not reap the rewards of competition since inefficient carriers can mask
their inability to provide quality service at low rates by simply shunting the costs of being
inefficient into separate surcharges, line items and fees. And consumers will continue to be
gouged by unscrupulous carriers that over-recover their operating costs through carrier line item

charges.
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V. CONCLUSION.

For all the foregoing reasons, the Commission should enter an order:

) Considering the issues set forth in NASUCA’s Petition in the Commission’s
“Truth-in-Billing” docket (CC Docket 98-170);

(2)  Conducting an investigation into the carrier practices and charges complained of
in NASUCA’s Petition;

(3)  Declaring the carrier practices and charges complained of to be unreasonable,
unjust and unlawful, in violation of both the Commission’s May 11, 1999, “First
Report and Order and Further Notice of Proposed Rulemaking,” in CC Docket
98-170, as well as Sections 201 and 202 of the Communications Act of 1934,

(4)  Prohibiting carriers from imposing any separate monthly fees, line items or
surcharges unless: (a) such charge is mandated by federal, state or local law, and
(b) the amount of such charge conforms to the amount expressly authorized by
federal, state, or local governmental authority;

(5) Granting such further relief as the Commission determines to be just and
reasonable.

Dated: March 30th, 2004. Respectfully submitted,
NATIONAL ASSOCIATION OF STATE
UTILITY CONSUMER ADVOCATES

el e (D
Patrick W. Pearlman
Deputy Consumer Advocate
The Public Service Commission

of West Virginia

Consumer Advocate Division
723 Kanawha Boulevard, East
Charleston, WV 25301
304.558.0526
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Attachment A

Important informaffon about vour telephone service

Beginning July 1, 2003, your bili will include a 99 cent per month
Regutatory Assessment Fee. This fee wil help AT&T recover the
following costs: interstate access charges: regulatory compliance and
proceedings costs s and property taxes. This fee appligs for each month
i which you have any AT&T charges on your bill. This fee is not a tax
or charge required by the government. For more information, please
call 1-800-854-9940 or visit us at www.att.com/reg.

This Company is a utility regulated by the Public Serwce Comrmssmn
of West Virginia. ———— o



Attachment B

AT&T Regulatory Assessment Fee-FAQs Page 1 of 3

-
[ 1@ searcu]

® AT&T Regulatory i. Why do I have to pay this fee?
Assessment Fee 2. What does each customer pay?
: FAQs 3. How will I be assessed the Requilatory Assessment Fee if my bill contains multiple

4, If I don't have any AT&T charges in a month, will I still receive this charge?

5. How does this fee appear on AT&T customers telephone bill?

6. Are there any options that I can sign up for where the Regulatory Assessment Fee would
not apply?

7. How much money is AT&T making on this?

Why didn't you notify_me of this fee?
9. Does the Regulatory Assessment Fee count towards my Usage Minimum of $5.00?
se:

®

10. Is the Universal Connectivity Charge percentage assessed on the Regulatory Assessment
Fee?

11. Doébs the Requlatory Assessment Fee apply to each phone line?

12. I have two homes. Can I combin bills to aveid being charged the Regulatory

Assessment Fee twice?
HQuestions & Answers

Q1. Why do I have to pay this fee?

Al. The Regulatory Assessment Fee will help AT&T recover the costs assoclated with interstate
access charges, praperty taxes, and the expenses associated with regulatory proceedings and
compliance. In the competitive environment we are in, we cannat continue to absorb these costs.

| @ BACK TO TOP

Q2. What does each customer pay?
A2. The Regulatory Assessment Fee is 99 cents per month. This fee applies for each month in

| IR WU



A'l&T Regulatory Assessment Fee-FAQs

htbone S axrvnee

which you have any AT&T charges on your bill.

IG BACK TO TOP [

Q3. How wiill I be assessed the Regulatory Assessment Fee if my bili contains multiple
months?

A3. The Regulatory Assessment Fee applies for each month in which you have any AT&T charges
on your bill. For example, if you receive an AT&T bill covering three months, and for two of the
three months you have AT&T charges, you will receive twao fees.

lo BACK TO TOP ]

Q4. If I don't have any AT&T charges in a month, will I still receive this charge?
A4. If you do not have any AT&T charges in any given month, you will not be assessed the fee for
that month.

[@ rack To ToP |

Q5. How does this fee appear on AT&T customers telephone hili?
A5. The Regulatory Assessment Fee appears as a separate line item on your bill. This fee appears
in the "Other Charges and Credits" section of the Long Distance portion of your bill.

O BacKk TO TOP
r

Q6. Are there any options that I can sign up for where the Regulatory Assessment Fee
would not apply?

" A6. Yes. Customers enrolled in AT&T Local Service are not subject to the Regulatory Assessment

Fee (click here to see if AT&T Local is available in your area). Also, if you are a low income
customer and are enrolled in AT&T's Lifeline program, you are not subject to the Regulatory
Assessment Fee. Please call 1-888-549-2803 to see if you qualify for AT&T's Lifeline program.

|@ BacK To ToP |

Q7. How much money is AT&T making on this?

A7. The purpose of this charge is intended to recover our costs. The fee will help AT&T recover
costs associated with interstate access charges, property taxes, and the expenses associated with
regulatory proceedings and compliance.

[@ BACK To TOP |

Page 2 of 3



A L&) Regulatory Assessment Fee-FAQs Page 3 of 3

Q8. Why didn't you notify me of this fee? |
AB. AT&T notlified customers in their bills,

|@ BACK TO TOP |

Q9. Does the Regulatory Assessment Fee count towards my Usage Minimum of $5.00?
AS. No

|@ BACK TQ TOP }

Q10. Is the Universal Connectivity Charge percentage assessed on the Regulatory
Assessment Fee?
Al1Q. Yes

[@BAck TaTOP]

BJ 1mportant Information for customers with more than one phone line

Q11, Does the Regulatory Assessment Fee apply to each phone line?
Al1. If each phone line is maintained as a separate account, each bill you receive for those
accounts will be subject to the fee. However, If they are consolldated onte one bill, the charges will
be combined, and the fee will apply only to that bill. Please call 1-800-787-2177 {Alaska customers
calt 1-800-252-7266) and we will combine your calling charges onto one long distance biil.

]

|@ BACK TO TOP |

" Q12. I have two homes. Can I combine my biils to avoid being charged the Regulatory
Assessment Fee twice? .
Al2. If you have two homes with separate AT&T residential phone bills, please cail 1-800-222-
0300 and a representative will exempt your secondary residence from the Regulatory Assessment
Fee, if billing capability permits.

|@ BACK TO TOP [

Terms & Conditions | Privacy Policy | Contact AT&T Consumer | © 2003 AT&T. All rights reserved.

htin://www rancimer att cae feac e Tl
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—v—“"‘- pI'IH s Dne Sprint Many Selutions. PO Box 569670 Dallas, TX 75356-9670 FIRST-CLASS MAIL

LS, POSTABE

PAID

SPRINT

Deat Valued Sprint Customer:

Beginning in Saptember 2003, your bill will include

& 99 cent monthly Carrier Cost Recovery Charge

each month you have any Sprint long distance

charges or usage activity on your bill. This charge

wilf heip Sprint recover various costs, including

the costs of administering relay services for deaf

and hard-of-hearing consumers, the North

American Numbering Plan, other regulatory

compliance items, and certain property taxes. N
This charge is not a tax or otherwise reguirad by - -
the government. o

Upon implementation of this new charge, Sprint wili
ne longer assess the Carrier Propenty Tax charge.

If you have any questions about your account,
please ¢all the Customer Service number on
your invoice,

Thank you for your continued layalty to Sprint.
We look forward to helping you with all your -

communication needs. lll'l'l'llul“ml"llnlmmaulu's't“ullimlulnlll"



Verizon Wireless News

Attachment D

Increase In Regulatory Charge

Beginning March 1, 2004, our Regulatory Charge, which helps defray Verizon Wireless' ongoing costs of
complying with various regulatory mandates, will increase from $0.05 to $0.45 per month to help defray the
costs of complying with the FCC's local number portability requirements. The Regulatory Charge is not a tax,
is our charge and is subject to change from time to time. For more information please refer to your
Customer Agreement regarding this change,

Do Not Calt Registry

The Federal Communications Commission and the Federal Trade Commission recently enacted regulations
to enabie consumers to register their home and/cr mobile phone numbers on the National Do Not Call
Registry, "Registry,” in an effort to stop calls to those numbers from telemarketers. Note that certain types of
calls, including calls from companies with which consumers have an existing business relationship, are not
covered by the regulations. To register phone numbers or to obtain more information about the Registry, go
to www.donotcall.gov or caill 1-888-382-1222.

Adjustment

Due to a hilling error, you did not receive all of your Unlimited Nights and Weekends promaotional allowance
minutes on your October and/or Novernber bill. We corrected the billing error and applied a credit to your

account in the Adjustments section of this month's bill. We apologize for any inconvenience this may have
caused.

ﬂ% .
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Attachment E
Page 1 of 2

e -
< Sprimt Sprint PCge

‘SKSAG 013169 1

“Helphu! information aboutyour PCS inveice and PCS Service from Sprint

EXPLANATION OF TERMS DN YOUR INVOICE
far additional rnlrnlmanon, Stmply visit U al v SPLIOIPES Bom - sign on Lo marege yaur agcaunt and chok the *My Invoicy' button
Summa y ol indwidual Phong Chages (pags 25 An I ¥ ol all chai yes relaled 1o each PCS Prone on yotnl acosunt,

- Monthly Service Dhm_g__s The recureing cnitgu tor your PCS Semvics Plan and othes services thal are mugiced ohe menth in sdvansce

- Additional Usage Charges - This coltimn will Shay sdditionai voics or toaming mnutes o PLS Viston kilobylesimingabyles usage not m your mam
PCS Service Plan. This column may alvo contam charges ior Gall Forwadig 2nd, dependung on your piar, Gall Waitng, Thras Way Galiing, Vo
Lommand and cergam Dpersior Services.

. Giher Civat ges - Charges that are not meluded in the Menthiy Service Charges soction will ppser here ii applicably.

. Promotions, bredits and Adustinens - Special offers or. pricing promotions appesr 4s o atts on vour mvolee.: A disputed charge, when corracied,

will spperd . ON YOUT inVeice us.an adusiment.

+  Tauss - These ncluda applicable tederai, statz, cily, snd oounty taxes.
Suichurges und Fees - The-suroharges in this secuion generally rocover the costs insurrad by Sprint in complying with various federal und stare
nangates. Charges that appoar in this soetion of your inveice, ncluding charges associated with Federal Wirsiess Number Pasling and Ponability, .
Fuderal and Stato Liniversal Seivice Funds (USF| und Faderal 311", a1 aaithet taxes not government-impasad sseessmenty  Tho Fateral USE nhirga i
caipuiated using ihe FCC-prescribed contribution tactor, which may ehings on a.quarterly basis, Neither federsl nor state law requirss carriers Lo
impose thate chatgas bul carniers are permirted {u recover 1heir costs of somplying wilh these lederul and state mandalet.
Call 1-866-770-6890 for more intad mation, including the cucient Fedaral LISE mverce surchar gu.
*Figase noto that cwmrent avadabity of E911 services is very limited. £911 service is dupendent upon soveral luclors, |nr.|u|:||nglhe abillv ol your
losal public saiely agency to 1 aceive and process 1his nlormation and the casabilities of vour sguipmen,

-ANYTIME/ NIGHT AND WEEKEND MINUTES

Piasso nole that most PLS Servics Plans are made up of hoth Anylime (pnaﬂ and Night and Weakond {oll-peak} minues with specific time aliotied
tor sach. The cost o o oall s delermined by your 1ate pin and Naght and Weekend salis Lypueally cost less than peek calls made during business haurs,

HOW TO REACH PGS CUSTOMER SOLUYIONS
W are muking every uttempt 10 simplily vour imwvoice so thal it's easy 10 understand. Siill heve quastions? Here's how 1o Gontast us:

By wsing your PGS Phone: Vi the inlernet: By Phone: By Mai: To Remit Payment:

PCS Customs: Solutiens WWW.SPTINLPOS. 0O PCS Customer Selutions PLS Customer Solstions Spriat

a3 1-888-211-4727 Consumen P.0. Box 9077 : £.0. Box 219554
1-888-788-4727 Business Lundon, KY 40742 . Kansas Cry, MO 831 21-!554

TTY USERS ACCESS TO FCS CUSTOMER SI]LUTIONS - :

Pisase contact @ TRS agant {dial 711) and request thai hefshe dml 1- BEB 727-48139 PCS Customer Solutions |nqn|ne: can also be made via thn lmamet at
W, sgrlrltgcs gom.

ADDIT!DNAL Pﬁ.'I'MEHT DF"DNS : ' : :

A rumber ol convenienl payment oplions are available to lit your llleslvia ln addiion to mating your payment, yous mayalsu sign up inr Auta Pav orvour ;>
Web site or by nallmg‘Zon your "PCS Phonﬁalnng wﬂh ha\nng the: ab1uv10 rrsake a one- lims payment 1hmugh sEnnlEcs com of’ "’3 on vnur PCS Phone

The Termg and Conditions 6f-PCS Sawme snmmunnsnhange‘ Fnr thﬂ most nuuenl varsmn, plaasa\usn nur Wab snen www sgnntgos comor d:a?‘z ior
PLS Customer Solutions. .

This invaice is due-and payable upon pfessrmmu andig past due |l unpasd afterthe’ uiua da:e shuwn on page one oI this invoioa. Please make ot nhank
of maney ordes payeble to Sprint in LS. dollsrs, Ba not seid cash. Paymant is past dus if we do not teceive it by lhe dus date shown on your invéice. Any

- - payment foi Services and ejuiprient not made Wwhen dus acorues late charges until paidat the rate of 5% per month or atthe highest iats aliowad by law.
Sprint may atso bagin pronedures o Lerininatle mwmasm you. You w»ﬂ b informed 6 any sushiermination action asrequirad by law orths Terms ang
Conditions of Service. |If any checkissnt 1o Sprinl in paymeit Tor: sermces is retarned unpaid by your barik, you will be ¢harged $25, of the Rigbest amourit -
allowed by applicable kaw, tor each refurned chack: Piegss provide your name and adcount numiber .on any cnrmspondenco:u Sprmt Ws \mﬁ faspom:l lo:
youfleﬂer a5 569N BS P |.|bie L B i

1Fyour haie d spule ahow any chwges on your: invoics; yourmust nolify us within 15 dévs oflhe da(a 'oi tha invoice’ you will he dneme:ho have accapzsd
the inveice: loltial notice’ ofany dispute may bamade hy salling PCS Gugtomer Solutions at 1-868:211-4727. You do not havs 1o pay the dispited amounts
while we investigale tham howaever, the amounts not in dispute are still due and payabie by the due date Puerto Rico Customers : You may obtain 3 copy of
1he Sprint Customer Complaint Resoiution pi dire by visiting one ofthe Sprint Stores in Puerio Rico or by contacting PCS Customer Solutions, This invoice
constilues natiod that your service is sub'aax 1o disconneciion if payment is not received by the dus date. Calilorpia Customsrs - To resclve 1y service of
invoiging fssuss, you should contact PCS CustomenSoitions at the toll.ires number fisted above. Sprint rates for wireless services are-nol regitluted

by either Jederal or $tate ragulators.” Howevar, should you beLnahie Lo resolve any service of invoicing issues directly with Sprint you may comacnha
Consumer Services Division of the Callfozrua Public Uilitiss Compnissions, 505 Van Ness Avenus, Sun Francisco, CA 84102, . R

@é Sprint is activaly working toward saiving owr nation's sobid waste plnhlsan. This invoice is printad on rocyclible paper.- .

e

Account Number Amount Due

For name changes sign on Lo www saninlpes.com Click an: Cortact Us» Email us> Enter your Email address: Click au Topice
Choose Gthers Enlsr namo change & roason (Marnage, Divarce, Misspeliod). For change of address s1gn on lo the above
Wb site or complole this lorm. Please PRINT 40 Bloe or Black ink

MAILING ADURESS:
ciTy: STATE 2IP:
HOME PHONE: BUSINESS PHONE JVINTD




Attachment E

Page 2 of 2
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Account Summary
WWW.SPTintpes. com
Customer Account Nember invaice Period invoice Date Page
Aug. 11 - Sep. 10 Sep 11, 2003 ZofN
Summary of
individual Charges (Individual Usage Summaries begin on page 3)
Monthiy  Additionaf Taxes */
“individual -Service Usage Other ‘Surcharges
infonnation “Gharges -Charges ~ ‘Charges - & Fees Total
, o 59.99 3.5 D0 740 103.44
16.00 . 3005 0.00 494 4499
- 10.00 0.00 0.00 4.02 14.02
Total
Current
Charges . 79.9% 66.10 0.00 16.36 3162 .45
* See below for a breakdown of Taxes, and Surcharges & Fees it applicable

Additional Billing Information
Detall of Taxes and. Surcharges & Fees

Federal Tax S oo
West Virginia State Wireless 911 Surcharge""'—' BRI
~AustinCity District Tax .~ - . o
" " Austin Chty:Sales Tax - Services & Usage -
- _'—.Texas State Sales Tax Serviges:& Usage -

_jTexas Stata Umversal Svc Fund Surcharge':
':.3Texas State Speclal Fee




